IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GLEN J. TUTHI LL & : ClVIL ACTI ON
DEAN M NI EDOSI K :
V.
CONSOLI DATED RAI L CORP. ; NO. 96- 6868
MVEMORANDUM and ORDER
Norma L. Shapiro, J. June 16, 1998

Plaintiffs Aenn Tuthill (“Tuthill”) and Dean Ni edosik
(“Ni edosik”), alleging violations of the Federal Enployers’
Liability Act (“FELA”), 45 U.S.C. 8§ 51, et seq., Title VIl of the
Civil Rights Act of 1964 (“Title VI1"), 42 U.S.C. § 2000e-3(a),
and the Pennsyl vania Human Rel ations Act (“PHRA’), 43 Pa. Cons.
Stat. Ann 8 955, filed this action against Consolidated Rai
Corporation (“Conrail”). The court granted Conrail’s notion to
dismss plaintiffs’ clains under FELA and the PHRA and granted
summary judgnent in favor of Conrail on the remaining Title VI
clains. Plaintiffs’ appealed the grant of summary judgnent; the
Court of Appeals affirnmed that decision. Conrail has filed a
petition for attorney’'s fees as a prevailing defendant. For the
reasons stated below, Conrail’s petition will be deni ed.

BACKGROUND

Plaintiffs were enployed in Conrail’s Special Audit G oup
(the “Group”) investigating allegations of crimnal wongdoi ng at

Conrail. Kathleen C. Wod (“Wod”), the only femal e speci al



auditor in the Goup, filed a conplaint in Cctober, 1995, wth
Conrail’s Human Resource Departnment. Wod all eged her

supervi sors, Thomas Brophy (“Brophy”), a manager in the G oup,
and Al exander Jacoski (“Jacoski”), the director of the G oup,
created a sexually hostile working environnent. Conrail hired
Mar k Bl ondman, Esqg. ("Bl ondnman”) and Margaret MCausl and, Esq.
(“McCausland”), fromthe law firm of Bl ank, Rone, Com sky &
McCaul ey (“Blank, Ronme”), to conduct an internal investigation
into the allegations. Conrail’s Chief Executive Oficer, David
LeVan (“LeVan”), instructed all enployees to cooperate with

Bl ank, Rone’s investigation.

Bl ondman interviewed Tuthill and Ni edosi k regardi ng Brophy’s
and Jacoski’s actions. |In January, 1996, the investigators
delivered to Conrail a confidential investigative report critical
of the Group’s handling of sexual harassnent issues (the
“Report”). Brophy, Jacoski and Thomas Bera (“Bera”), Assistant
Vice President of the Audit Departnent, drafted a rebuttal to the
Report. In the rebuttal, the Conrail officials clainmed Tuthill
and Ni edosi k were “mal contents.”

Ni edosi k and Tuthill received perfornmance reviews by Jacoski
and Brophy within one week after the rebuttal was issued and two
nonths earlier than scheduled. Tuthill and N edosi k each
believed their performance scores were unfairly lowin

retaliation for their participation in the Wod investigation.
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Tuthill and N edosi k al so objected to a “hostile working
environment” following their participation in the investigation.
They all eged their supervisors treated themrudely and their co-
wor kers ignored them although the atnosphere of the G oup
remai ned busi nessli ke and professional and both were able to
carry out their jobs satisfactorily.

Tuthill and Ni edosik alleged they were enotionally danaged
by the negative eval uations and hostil e working environnent.
Each plaintiff was exam ned by Conrail Mdical Departnent
Counsel or Veronica Neary (“Neary”). Neary recomended each
plaintiff seek outside psychol ogical help for enotional support.
Because of their enotional conditions, Conrail gave each
plaintiff a five nonth | eave of absence with full pay and
benefits beginning in February, 1996.

Upon returning to work in July, 1996, Tuthill and N edosik
felt the staff was no | onger *buddy-buddy.” They did not claim
managenent mstreated themor threatened to termnate their | obs.
Tuthill continued working for the G oup; Niedosik accepted a
hi gher-paying position in the Internodal Operations Departnent.
Jacoski and Brophy accepted voluntary separation packages from
Conrail as of May 1, 1997.

Tuthill and Ni edosi k clainmed Conrail violated FELA by
ostracizing themafter their participation in the Waod

i nvestigation and caused themto becone “pernmanently enotionally
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scarred.” Conrail noved to dism ss the FELA clains on the ground
that plaintiffs failed to show that Conrail was negligent in
pl acing themw thin the zone of danger of physical inpact. See

Consolidated Rail Corp. v. Gottshall, 512 U S. 532, 555-56

(1994). The court dism ssed the FELA clains on that basis. See
March 14, 1997 Order.

Plaintiffs also clainmed Conrail violated the PHRA by
unlawful ly retaliating against themfor participation in a
protected investigation. Conrail noved to dismss plaintiffs’
PHRA clainms for |ack of exhaustion of available adm nistrative
remedies. Plaintiffs did cross-file their PHRA claimon May 10,
1996 when they filed their Title VII claimw th the Equal
Enmpl oynent Qpportunity Comm ssion (“EEOCC’). The PHRA nandat es
t hat the Pennsyl vania Human Rel ati ons Comm ssion (“PHRC’) has
exclusive jurisdiction over PHRA clains for one year fromthe
date of filing. See 43 Pa. Cons. Stat. Ann. 8§ 962(c)(1).

However, plaintiffs filed this action in October, 1996, only five
months after filing the PHRA charge. This court dism ssed
plaintiffs’ PHRA clains for failure to exhaust the exclusive PHRC
remedi es. See March 14, 1997 Order

Plaintiffs clained Conrail violated Title VII by

inmperm ssibly retaliating against themfor their participation in



the Wod investigation.! At the close of discovery, Conrail
alleging plaintiffs failed to allege participation in any

i nvestigation protected under Title VII, noved for summary
judgnent. Plaintiffs conceded they had not stated a clai munder
Title VII's “opposition clause.” The court held that
participating in an internal Conrail investigation of sexual
harassnment was not protected by Title VII's “participation
clause”; that clause contenplates participation in sonme form of

EECC i nvestigation and proceeding. See Tuthill v. Consolidated

Rail Corp., No. 96-6868, 1997 W. 560603 (E.D. Pa. Aug. 26, 1997).

Plaintiffs appealed the court’s grant of summary judgnent.
By Menorandum Opi ni on entered May 28, 1998, the Court of Appeals
affirmed. Conrail, as a prevailing defendant, now seeks to
recover reasonable attorney’s fees and costs.

DI SCUSS| ON

Standard for Prevailing Defendants
Under Title VII, a prevailing party is entitled to recover

reasonabl e attorney’s fees and costs. “In any action or

LTitle VI1 provides:

It shall be an unl awful enploynent practice for an

enpl oyer ... to discrimnate against any individual
because he has opposed any practice nmade an unl awf ul
enpl oynent practice by this subchapter, or because he
has made a charge, testified, assisted, or participated
in any manner in an investigation, proceeding, or
heari ng under this subchapter

42 U.S.C. § 2000e-3(a).



proceedi ng under this subchapter the court, in its discretion,
may allow the prevailing party, other than the Conm ssion or the
United States, a reasonable attorney’s fee (including expert
fees) as part of the costs ....” 42 U S. C. 8§ 2000e-5(k).
Plaintiffs’ clainms for conpensatory damages were based on 42
U.S.C. § 1981a.2 A party prevailing on a § 198la claimis
entitled to recover reasonable attorney’s fees under 42 U S. C. 8§
1988.% The |l egal standard for recovery of attorney's fees is the

same under both Title VII and 8 1988. See Brown v. Borough of

Chanbersburg, 903 F.2d 274, 277 n.1 (3d Cr. 1990); Mstrippolito

and Sons, Inc. v. Joseph, 692 F.2d 1384, 1387 (3d G r. 1982).

Because of the inportant role of private lawsuits in
furthering Title VII's purpose of eradicating discrimnation,
“t he encouragenent to pursue one’'s rights provided by a liberally
adm ni stered attorney’s fee provision is crucial to Title VII’s

effective operation.” Kutska v. California State Coll ege, 564

2 42 U S.C. 8§ 1981a provides that in an action to redress a
violation of 42 U S.C. 8 2000e, “the conplaining party may
recover conpensatory and punitive danages.”

342 U.S.C. § 1988(b) provides:

In any action or proceeding to enforce a provision of
sections 1981, 198l1a, 1982, 1983, 1985, and 1986 of
this title, title I X of Public Law 92-318, the
Rel i gi ous Freedom Restoration Act of 1993, title VI of
the Gvil Rights Act of 1964, or section 13981 of this
title, the court, inits discretion, my allowthe
prevailing party, other than the United States, a
reasonabl e attorney’s fee as part of the costs ....
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F.2d 108, 110 (3d Gr. 1977). It is common to award fees to a
prevailing plaintiff because plaintiffs are “the chosen

instrunment of Congress to vindicate ‘a policy that Congress

consi dered of the highest priority, and an award of fees to a

prevailing plaintiff is “against a violator of federal |aw

Christiansburg Garnment Co. v. EEOC, 434 U. S. 412, 418 (1978).

Prevailing defendants are treated differently under the
statute. “A prevailing defendant seeking an attorney’ s fee award
does not appear before the court cloaked in a nmantle of public

interest.” United States Steel Corp. v. United States, 519 F.2d

359, 364 (3d Cir. 1975). A stricter standard applies in awarding
prevailing defendants fees because defendants are not
“vindicating an inportant public policy” and need no

encour agenent to defend actions against thenselves. EEOC v. L.B

Foster Co., 123 F.3d 746, 750 (3d Gr. 1997), cert. denied, 118

S. . 1163 (1998); see Dorn’s Trans., Inc. v. Teansters Pension

Trust Fund, 799 F.2d 45, 49 (3d Cr. 1986). Routinely awarding

attorney’s fees to a prevailing defendant woul d defeat the goal
of zeal ous enforcenent of Title VII, “discourage suits in all but
the cl earest cases, and inhibit advocacy on undeci ded issues.”
Kut ska, 564 F.2d at 110.

In enacting Title VII, Congress wanted to shield defendants
from “burdensone litigation having no | egal or factual basis.”

Christiansburg Garnent Co., 434 U. S. at 420. Fees can be awarded




to a prevailing defendant when the plaintiff’s action was

frivolous. See Huck v. Dawson, 106 F.3d 45, 51 (3d Cr. 1997),

cert. denied, 117 S. . 2458 (1997). “[A] plaintiff should not

be assessed his opponent’s attorney’'s fees unless a court finds
that his claimwas frivol ous, unreasonable, or groundl ess, or
that the plaintiff continued to litigate after it clearly becane

SO. Christiansburg Garnent Co., 434 U.S. at 422; see Burks v.

City of Phila., 974 F. Supp. 475, 489 (E.D. Pa. 1997).

To justify an award of fees to a prevailing defendant, the
plaintiff’s action nust have been “neritless in the sense that it
is groundl ess or without foundation.” Hughes, 449 U S. at 14. A
prevailing def endant nmust show that plaintiff filed the action
for “vexatiousness, bad faith, abusive conduct, or an attenpt to

harass or enbarrass.” Kutska, 564 F.2d at 111; see Hensley v.

Eckerhart, 461 U S. 424, 429 n.2 (1983). Subjective bad faith is

not required. See Christiansburg Garment Co., 434 U.S. at 421;

Pennsyl vania v. Flaherty, 40 F.3d 57, 60 (3d G r. 1994).

In determ ning whether a prevailing Title VII defendant is
entitled to fees, a court should consider: 1) whether the
plaintiff established a prima facie case; 2) whether the
defendant offered to settle; and 3) whether the trial court
di sm ssed the case prior to trial or the defendant succeeded at
trial. These factors are guidelines, not rigid rules. See

Foster, 123 F.3d at 751. “Determinations of frivolity are to be
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made on a case-by-case basis.” 1d.; see Sullivan v. School Bd.,

773 F.2d 1182, 1189 (11th Gr. 1985). |In applying these factors,
the court may not “engage in post hoc reasoni ng by concl udi ng
that, because a plaintiff did not ultimately prevail, his action
nmust have been unreasonable or w thout foundation.”

Christiansburg Garnent Co., 434 U.S. at 421-22.

Actions decided in defendants’ favor on notions for summary

j udgnent have been found frivolous. See Foster, 123 F.3d at 751.

However, the grant of summary judgnment in defendant’s favor does
not necessarily nean the action was frivol ous for awarding
attorney’s fees. Even where the plaintiff had nothing nore than
a “shadow of evidence” and summary judgnent was clearly warranted
in favor of defendant, plaintiff’s action was not necessarily
frivol ous or unreasonable. Burks, 974 F. Supp. at 490.

“[El]ven if the law or the facts are sonewhat questionable or
unfavorable at the outset of litigation, a party may have an
entirely reasonable ground for bringing suit.” Hughes, 449 U S
at 15. As long as the plaintiffs had “sone basis” for bringing
their clainms, the action was not frivolous under Title VII. See
Foster, 123 F. 3d at 752. Were the Court of Appeals has not yet
ruled on a particular issue, generally it is not frivolous to
argue agai nst the position adopted by courts in other circuits.

See Christiansburg Garnent Co., 434 U.S. at 423; Foster, 123 F. 3d

at 756. Wen clains have been di sposed of by a notion for

-0-



summary judgnent after “careful consideration” by the court, the
action nost |likely was not frivolous or vexatious. Hughes, 449
U S at 15-16 & n.13.
1. Title VII Requirenents

To establish a prima facie case of retaliation under the
“participation clause,” plaintiffs had to show. 1) participation
in a protected activity; 2) adverse enploynent action after
participating in the protected activity; and 3) a causal |ink
between the protected activity and the adverse enpl oynent acti on.

See Quiroga v. Hasbro, Inc., 934 F.2d 497, 501 (3d Cr. 1991),

cert. denied, 502 U S. 940 (1991); Jalil v. Avdel Corp., 873 F.2d

701, 708 (3d Gir. 1989), cert. denied, 493 U S. 1023 (1990).

The court granted sunmary judgnment in favor of Conrail

because plaintiffs failed to allege participation in any activity

protected under Title VII. Plaintiffs argued that an internal
Conrail investigation of sexual harassnent was an investigation
protected under Title VII, because filing an internal conpl aint

or grievance is protected activity under Title VII's “opposition

cl ause,” see, e.qg., Datis v. Ofice of the Attorney General, No.

96- 6969, 1998 W. 42267, at *7 (E.D. Pa. Jan. 16, 1998), so
participating in an internal investigation should be protected
under the “participation clause.” Plaintiffs correctly argued
that, while the “participation clause” covered a narrower range

of activities, it gave those activities stronger protection than
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the “opposition clause.” See Tuthill, 1998 W. 560603, at *3.

The Court of Appeals had not yet addressed whet her
participation in an internal investigation was an investigation
covered by Title VII. This court held that “the investigation,
proceedi ng or hearing nust fall within the confines of the
procedures set forth in Title VII.” [d. The court, determning
an internal investigation did not fall wthin the narrow range of
activities covered under the “participation clause,” 1d. at *4,
granted sunmary judgnent. This court gave careful consideration
to plaintiffs’ argunents on an issue the Court of Appeals had not
yet addressed; plaintiffs’ argunment that the internal
i nvestigation was covered under Title VII was not frivol ous or

vexati ous. See Christiansburg Garnent Co., 434 U. S. at 423;

Foster, 123 F.3d at 756.
In the summary judgnent Menorandum and Order, the court did
not address whether plaintiffs had established the second and

third elenments of a prina facie retaliation case. See Tuthill,

1998 WL 560603, at *4 (“[T]he causal connection between the
activity and the all eged adverse action need not be anal yzed.”).
Plaintiffs had evidence that, after they participated in the Wod
i nvestigation, Conrail officials infornmed their superiors that
they were “mal contents” and gave them negative eval uati ons.
Plaintiffs also alleged their superiors and co-workers acted

rudely toward them and created a hostile work environnent.
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Plaintiffs clained these changes occurred shortly after they gave
statenents in the Wod investigation. While plaintiffs’ evidence
may have been weak and m ght have been discredited by the finder
of fact, they arguably satisfied the other elenents of a prim
facie Title VII retaliation claim Looking at the totality of
plaintiffs’ Title VII clainms, although ultimtely unsuccessful at
the summary judgnent stage, the court cannot say that the clains
were frivolous or so basel ess they should be required to
rei mburse Conrail’s attorney’ s fees.
I11. Section 1981a Conpensatory Damages

Conrail argues plaintiffs’ clains under 8 1981a for
conpensatory damages for enotional distress were outl andi sh and
unsupported by record evidence. Plaintiffs produced evi dence
t hat both took about five nonths |eave for enotional distress at
t he recommendati on of a Conrail nedical counselor. There was
evidence that plaintiffs suffered a variety of physical ail nents,
such as ulcers and colitis, allegedly as a result of their
treatnent at work follow ng the Wod investigation. Conrai
argued that both plaintiffs were fornmer police officers who had
endured physical alterations and far nore intense psychol ogi cal
abuse than they received while working in the Goup. Conrali
al so argued that Tuthill was sufficiently enotionally stable to
take an eight-day trip to Cortona, Italy for skiing in the Al ps

and another eight-day trip to Costa Rica. Wile plaintiffs’
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testimony of severe enotional distress fromtheir working
conditions mght well have been rejected at trial, plaintiffs’
claimfor conpensatory damages, though far-fetched, was not
sufficiently baseless or frivolous to taint their clains as a
whol e.
V. Costs

Conrail seeks a total award of $7,837.73 for costs. Conrai
seeks $6,400.31 for court reporter fees for deposition
transcripts for twenty-one depositions. Deposition transcription
costs are recoverabl e when “necessarily obtained for use in the
case.” 28 U S.C. 8§ 1920(2). Plaintiffs object to the
depositions of Shelly Goodman ($485.55), Harold V. Kul man
($362.25) and John G Trzesni owski ($208.50), plaintiffs’
experts, because they provided expert reports and office notes
during the discovery period. Conrail was entitled to take these
depositions under the Federal Rules of Cvil Procedure; it was
appropriate trial preparation and the costs are recoverabl e.

Plaintiffs also object to Conrail’s request for $2,772.40
for deposing themover a span of five days. Conrail spent
approximately fifteen hours deposing Tuthill on three days and
al nost ei ght hours deposing N edosik on two days. Plaintiffs
claimthe depositions were too | engthy and the tine should be
reduced. However, plaintiffs do not allege Conrail wasted tine

asking irrelevant or inproper questions. Conrail wll be awarded
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$2,772.40 for the Tuthill and N edosi k depositions. Plaintiffs
do not challenge the additional $2,571.61 Conrail incurred in
transcription expenses.

Conrail seeks to recover $661.08 in photocopying costs.
Costs for exenplification and copying of papers necessary to a
party’s case can be recovered. See 28 U . S.C. § 1920(4). Conrai
requests reinbursenent at 12¢ per page for three sets of twelve
different briefs, pleadings and docunent productions. Plaintiffs
do not object to reinbursenent for three conplete sets of these
docunents; they only object to Conrail’s request for conplete
rei mbursenment for its 103 page notion to dismss the Conplaint
with supporting materials ($37.08) and Conrail’s 105 page notion
to dismss the Arended Conplaint ($37.80). Plaintiffs argue
Conrail is only entitled to recover 50% of those costs, because
both notions were denied in part. Conrail was the prevailing
party and is entitled to its costs w thout apportionnent.
Plaintiffs do not object to the remaining $623.64 in copying
costs.

Finally, Conrail petitions for witness fees of $361.34 under
28 U.S.C. 8 1920(3) for the production of w tnesses at
depositions. Plaintiffs object to the $232.28 witness fees of
their own experts. These depositions were appropriate trial
preparation and the witness fees are recoverabl e.

Plaintiffs object to $119.06 in witness fees for Russel
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G oss (“Goss”) and Geral dine Kenton (“Kenton”). Apparently

nei ther w tness appeared or offered testinony. Conrail has not
expl ained why it should be reinbursed for fees to individuals who
never testified, or why their presence was required; the fees of
$119.06 will be deducted. Plaintiffs do not object to the $10.00
fee paid to Monnouth Medical G oup.

Conrail requests $415.00 for service of process costs for
the witnesses to whom w tness fees were paid, but Conrail cannot
recover fees paid for service on G oss and Kenton. Conrail has
not specified what service of process fees it paid for each
W tness and the court cannot ascertain fromConrail’s petition
what service of process costs were incurred for G oss and Kenton.
Because of Conrail’s |ack of specificity, the court would be

justified in excluding all process serving costs. However,

plaintiffs state they are willing to pay $70.00 in service of
process costs; the court will award Conrail that anount.
CONCLUSI ON

Prevailing defendants are entitled to an award of attorney’s
fees under Title VII and 8 1988 under rare circunstances not
present in this case. Wile plaintiffs ultimately were
unsuccessful in their clainms, the court gave careful
consideration to their clains prior to granting summary j udgnent
in Conrail’s favor. Conrail wll not be awarded reasonable

attorney’s fees for defending this action. Conrail will be
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awar ded $7,373.67 in costs.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GLEN J. TUTH LL & : CIVIL ACTI ON
DEAN M NI EDCSI K :

V.
CONSCLI DATED RAI L CORP. ; NO. 96- 6868

ORDER
AND NOW this 16th day of June, 1998, upon consi deration of
def endant Consolidated Rail Corporation’s (“Conrail”) notion for
attorney’s fees and costs, plaintiffs response thereto,
Conrail’s petition for costs and plaintiffs’ response thereto,

and in accordance with the attached Menorandum it is hereby
ORDERED t hat :

1. Conrail’s notion for attorney’s fees and costs is
DENI ED

2. Conrail’s petition for costs is GRANTED I N PART AND
DENI ED | N PART.

3. Conrail is awarded $7,373.67 in costs agai nst
plaintiffs.

Norma L. Shapiro, J.



